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Abstract

�n the di�erse society of �ndonesiaǡ the �onstitutional �ourt plays a �ital 
role in �aintaining social har�ony and pre�enting social conƪict. �lthough this 
contri�ution is largely indirectǡ the �ourt e�erts significant inƪuence through 
its decisions. �ince its esta�lish�ent in ͜͜͟͞ǡ the �ourt has rendered o�er ͝ǡ͜͜͜ 
decisionsǡ �any of which carry profound i�plications for �ndonesian society. 
�his article addresses how the �onstitutional �ourtǡ through its decisionsǡ has 
contri�uted to �itigating social conƪicts and fostering e�uili�riu� within the 
nationǯs di�ersity. �o analy�e this �ain issueǡ a nor�ati�e approach grounded 
in the nationǯs laws and the �onstitutional �ourtǯs decisions will �e e�ployed. 
�e�eral decisionsǡ especially on �udicial re�iews and election disputesǡ will �e 
e�a�ined to illustrate the �ourtǯs role in �ini�i�ing social conƪict. 	ro� 
a social theory perspecti�eǡ the study of social conƪict has rele�ance in the 
conte�t of law and societyǡ gi�en the potential for �arious types of conƪicts 
in �ndonesiaǯs di�erse society. �he legal �asis for addressing social conƪicts in 
�ndonesia is the ͣ͜͜͞ �aw on �ocial �onƪict �anage�ent. �ccording to this 
lawǡ social conƪicts �ay arise fro� �arious factorsǡ including political issuesǡ 
econo�ic disparitiesǡ socioǦcultural diơerencesǡ interǦreligious or interǦethnic 
tensionsǡ disputes o�er �oundaries at the �illageǡ regencyȀ�unicipalǡ or pro�incial 
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le�elsǡ conƪicts related to natural resourcesǡ and disparities in the distri�ution 
of these resources within society. �he �onstitutional �ourt indirectly plays a 
role in pre�enting social conƪicts. �e�erthelessǡ the �ourt faces challenges in 
fulfilling this role. �ressures fro� �arious parties and interests �ay hinder its 
a�ility to ensure constitutional �usticeǡ potentially co�pro�ising its principles 
of independence and i�partiality in fulfilling its �andate.

Keywords: Constitutional Court; Court Decisions; Diversity; 
udicial 
�ndependenceǢ �ocial �onƪicts.

I. INTRODUCTION

�ndonesiaǡ a di�erse nationǡ e�hi�its pluralis� in ter�s of ethnicityǡ languageǡ 

raceǡ culture and religion. ���racing the �otto �nity in �i�ersityǡ and e��le�atic 

of the coe�istence of its �arious cultures and ethnicitiesǡ the countryǯs people 

predo�inantly li�e in har�ony. �s one of the worldǯs �ost ethnically di�erse 

societiesǡ �ndonesia is the dwelling place of o�er ͝ǡ͟͜͜ distinct selfǦidentified 

ethnic groups li�ing on appro�i�ately ͢ǡ͜͜͜ islands.͝ 

�inority �igrant ethnic groupsǡ including the �hineseǡ �ra� and �ndian 

co��unitiesǡ �a�e up the re�aining seg�ent of �ndonesiaǯs di�erse populace. 

�he pre�ailing perception a�ong so�e is that di�ersity poses a challenge to 

national unityǡ often correlating it with ad�erse social conse�uences.͞ �ndonesiaǯs 

di�erse societyǡ in realityǡ does ha�e the potential for locali�ed conƪictsǡ dri�en 

�y factors such as po�ertyǡ ine�ualityǡ �isco��unicationǡ ethnic and religious 

di�ersity and disparitiesǡ as well as �ariations in co��unityǦle�el associations 

and security arrange�ents. � study re�eals nota�le correlations �etween local 

conƪict and une�ploy�entǡ ine�ualityǡ natural disastersǡ changes in sources 

of inco�eǡ and the clustering of ethnic groups within �illages. �i�ultaneouslyǡ 

institutional �aria�les indicate that the presence of places of worship tends to �e 

associated with a lower incidence of conƪictǡ whereas the presence of religious 

groups and traditional ȋadatȌ cultural institutions is associated with an increased 

1 Badan Pusat Statistik [Statistics Indonesia], “Mengulik Data Suku di Indonesia [Digging into Ethnic Tribes Data 
in Indonesia],” Badan Pusat Statistik [Statistics Indonesia], accessed August 7, 2022. 

2 Samuel Bazzi, et al., “Unity in Diversity? How Intergroup Contact Can Foster Nation Building,” American Economic 
Review 109, no. 11 (2019): 3978, https://doi.org/10.1257/aer.20180174.
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li�elihood of conƪict.͟ �ince its esta�lish�ent in ͜͜͟͞ǡ �ndonesiaǯs Constitutional 

�ourt has introduced a new alternati�e to setting legal �echanis�s ai�ed at 

reducing potential social conƪicts in the nationǯs di�erse society. ��ong the 

�ourtǯs co�petenciesǡ as stipulated �y the �ndonesian �onstitutionǡ is the 

power of �udicial re�iewǡ which allows the e�aluation of the constitutionality of 

the �awsǡ as well as ad�udicating disputed election results. �he �ourt hasǡ o�er 

the past ͜͞ yearsǡ  deli�ered �ore than ͝ǡ͜͜͜ decisions rele�ant to the ongoing 

eơort to create e�uili�riu� within this di�erse society. �his article e�plores the 

�onstitutional �ourtǯs role as one of the institutions that reduces the ris� of 

social conƪict within a di�erse society. �t also considers how the �ourtǯs decisions 

ha�e �ade a significant contri�ution to upholding the constitutional �alues that 

ser�e to foster co��unity cohesion in �ndonesia. �n generalǡ the potential for 

social conƪict in �ndonesia �ay ha�e its roots in �arious sourcesǡ such as political 

ri�alriesǡ econo�ic and social disparitiesǡ religious and cultural diơerencesǡ and 

tri�al or ethnic conƪicts.

�ccording to �rticle ͤ͝� ȋ͞Ȍ of the �ndonesian �onstitutionǡ ǲ�he state 

recogni�es and respects entities of the adat ȋindigenousȌ law co��unities along 

with their traditional rights as long as these re�ain in e�istence and are in 

accordance with the de�elop�ent of co��unity and the principles of the �nitary 

�tate of the �epu�lic of �ndonesiaǡ are regulated �y law.ǳ �his constitutional 

pro�ision ser�es as the �asis for protecting indigenous rights and i�poses 

upon the go�ern�ent the responsi�ility to recogni�e and respect the rights of 

indigenous co��unities. �he go�ern�ent also has the constitutional duty to 

ensure that indigenous co��unities can li�e in har�ony within �ndonesiaǯs 

di�erse society while securing their traditional rights. 	urther�oreǡ �rticle ͤ͞
 

ȋ͝Ȍ of the �onstitution stipulates thatǡ ǲ��ery person has the right to protection 

of selfǡ fa�ilyǡ honorǡ dignityǡ and their propertyǡ and has the right to security 

and protection fro� threats of fear to e�ercise or not to e�ercise his hu�an 

rights.ǳ �his article is the constitutional �asis for the right to protectionǡ peace 

and security fro� any threats.

3 Menno Pradhan, Patrick Barron, and Kai Kaiser, Lo�al �onfli�t in �ndonesiaǣ �easurin� �n�iden�e and �dentif�in� 
�atterns, Policy Research Working Papers (The World Bank, 2004), https://doi.org/10.1596/1813-9450-3384.
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II. DISCUSSION

2.1. Social Conflictsǣ Inherent Risks for Diverse Society in Indonesia

�ocial theory posits that conƪicts within and �etween societal groupsǡ 

collecti�ely �nown as social conƪictǡ can act as a deterrent against the gradual 

erosion of creati�ity resulting fro� longǦesta�lished co�pro�ises and entrenched 

nor�s. �he clash of �alues and interestsǡ the tension �etween the e�isting state 

of aơairs and the en�isioned ideals of certain groupsǡ and the conƪict �etween 

esta�lished interests and e�erging strata and groups de�anding their share of 

powerǡ wealth and statusǡ ha�e historically generated �itality. �e can noteǡ for 

e�a�pleǡ the contrast �etween the Ǯfro�en worldǯ of the �iddle �ges and the 

�urst of creati�ity that acco�panied the thaw that set in with the �enaissance 

ci�ili�ation.4 	urther�oreǡ according to �ewis �oserǡ social conƪicts can �e 

categori�ed into internal and e�ternal social conƪicts. �ccording to �oserǡ social 

conƪict plays an i�portant role in shaping the �roader social en�iron�ent �y 

esta�lishing the positions of �arious su�groups within the syste� and helping 

to define the power relations �etween the�.5 �n ter�s of e�ternal conƪictsǡ 

�ndonesiaǯs geopolitical position �ay put the country at ris� �ecause it is 

an archipelagic state with significant inƪuence in the �outheast �sia region. 

�on�erselyǡ �ndonesiaǯs di�ersity in ethnicityǡ raceǡ cultures and religions �ay 

e�pose it to a �ultitude of potential threats ste��ing fro� conƪicts within 

this �ultiǦcultural society. 

�n �ndonesiaǡ the nor�ati�e concept for understanding social conƪict is 

esta�lished �y �aw �o. ͣȀͣ͜͜͞ on �ocial �onƪict �anage�ent. �rticle ͝ of 

this �aw defines social conƪict as a conƪict characteri�ed �y en�ity andȀor 

physical clashes with �iolence �etween two or �ore co��unity groupsǡ lasting 

for a certain ti�e and ha�ing a �road i�pactǡ resulting in insecurity and social 

disintegrationǡ disrupting national sta�ility and hindering national de�elop�ent. 

	urther�oreǡ according to the �awǡ there are at least fi�e factors that can trigger 

social conƪictǣ  politicalǡ econo�ic and socioǦcultural issuesǢ interǦreligious issues 

4 Lewis A. Coser, “Social Conflict and the Theory of Social Change,” ��e Britis� 
ournal of �o�iolo�� 8, no. 3 (September 
1957): 201, https://doi.org/10.2307/586859.

5 Lewise Closer, ��e 	un�tions of �o�ial �onfli�t (New York: The Free Press, 1956), 155.
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andȀor interǦreligious en�ityǡ racial and interǦethnic tensionsǢ disputes o�er 

�illageǡ regencyȀ�unicipal or pro�incial �oundariesǢ natural resource disputes 

�etween co��unities andȀor �etween co��unities and �usiness entitiesǢ and 

the une�ual distri�ution of natural resources in society. �he �aw states that the 

local go�ern�ent is responsi�le to �aintain peace and a conduci�e situation 

against social conƪict that �ay arise in society. 	ro� a legal perspecti�eǡ when 

a situation indicates there is social conƪictǡ the declaration of such conƪict can 

�e �ade according to the territorial le�el. �his �eans that such declarations �ay 

�e issued �y �ayors at the cityȀ�unicipality le�elǡ go�ernors at the pro�incial 

le�elǡ and the president at the national le�el. �u�se�uentlyǡ the �ayorǡ go�ernor 

and president �ear the responsi�ility for i�ple�enting �easures to address the 

situation arising fro� any social conƪict. 

�n the reality of �ndonesiaǯs di�erse society realityǡ social conƪicts �ay occur 

as �oth �ertical and hori�ontal conƪicts. �ertical conƪicts can �e characteri�ed as 

those arising �etween the go�ern�ent and society. �n the other handǡ hori�ontal 

conƪicts �anifest a�ong indi�iduals within societyǡ often ste��ing fro� factors 

such as ethnicityǡ religionǡ raceǡ and interǦgroup dyna�ics. �uch hori�ontal 

conƪicts ha�e �een o�ser�ed with �arious regions of �ndonesiaǡ such as �apuaǡ 

�osoǡ �a��asǡ and �a�pit.͢ �oreo�erǡ �oth �ertical and hori�ontal conƪicts ha�e 

the potential to escalate into se�ere disintegration. �here are �any aspects to 

consider when anticipating the escalation of such conƪictsǡ including inter�ention 

�y state institutions. �s one of the institutions upholding the supre�acy of the 

�onstitutionǡ the �onstitutional �ourt plays a significant role in not only preǦ

e�pting social conƪict �ut also in �itigating their ad�erse i�pacts on society. 

�he �ourt issues decisions that can indirectly ha�e a significant i�pact on 

pre�enting social conƪicts. �s part of legal structureǡ the Constitutional Court 

is e�pected to ha�e the capacity to address uncertaintiesǡ a�uses of power and 

social conƪicts.ͣ

6 Herlina Astri, “Penyelesaian Konflik Sosial Melalui Penguatan Kearifan Lokal ȏSocial Conflict Resolution through 
Strengthening Local Wisdom],” �s�irasi 2, no. 2 (December 2011): 153, https://doi.org/10.46807/aspirasi.v2i2.439.

7 Helmut Goerlich, “The Role of Constitutional Court in Resolution of Constitutional Disputes — A Critical Outline 
Guided by the German Example,” 
ournal of t�e �ndian Law �nstitute 44, no. 1 (January-March 2002): 31, http://
www.jstor.org/stable/43951792.
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2.2. The Court and Indirect Intervention in Social Conflict Management 

�n line with the typical functions of a courtǡ one of the Constitutional Court’s 

roles is conƪict resolution.ͤ �ith regard to social conƪictǡ the Constitutional 

�ourt �ay function not only as an institution conducting conƪict resolution �ut 

also plays a role in �ini�i�ing the negati�e i�pacts of such conƪict through 

its decisions. �n factǡ the decisions of the �onstitutional �ourt �ay ha�e �oth 

direct and indirect i�plications for society. �ccording to �±sar �odrÀgue�Ǧ


ara�itoǡ the indirect eơects of a courtǯs decision �ay include a wide range 

of conse�uencesǡ aơecting not only the parties to a case �ut also other social 

entities. �on�erselyǡ direct �aterial eơects �ay �anifest through the courtǯs 

�andated policy for�ation.9 �hese indirect �aterial eơects can significantly 

contri�ute to social conƪict �y introducing new actors in de�atesǡ reshaping 

�edia co�erageǡ or changing pu�lic perceptions regarding the decision at hand. 

�cross all of the �ndonesian �onstitutional �ourtǯs fi�e co�petencies outlined in 

the �onstitution Ȃ deter�ining the constitutionality of lawsǡ resol�ing disputes 

o�er the authority of state institutionsǡ deciding on the dissolution of political 

partiesǡ ad�udicating disputed election resultsǡ and deciding on parlia�entǯs 

suspicions of alleged �iolations �y the president andȀor �ice president Ȃ the 

�ourt is indirectly shaping the dyna�ics of li�ing society. 

�aw �o. ͣȀ͜͞͝͞ on �ocial �onƪict �anage�ent has �een an o��ect of 

�udicial re�iew �efore the �onstitutional �ourt. �he �ain ai� of the re�iew 

was to assess the constitutionality of the presidentǯs authority to declare social 

conƪicts at the cityȀ�unicipality le�el. �he �ourtǯs �ecision ͤȀ���Ǧ���Ȁ͜͞͝͠ 

specifically centered on the �udicial re�iew of the constitutionality of �rticle ͢͝ 

and �rticle ͢͞ of �aw �o. ͣȀ͜͞͝͞. �he applicant filed the case to challenge the 

constitutionality of �rticle ͢͝ and �rticle ͢͞. �hese articles stipulate that the 

declaration of a social conƪict at the regencyȀcity le�el is the responsi�ility of 

regentsȀ�ayors after consultation with the local representati�e ȋthe �egional 

8 Marcus Mietzner, “Political Conflict Resolution and Democratic Consolidation in Indonesia: The Role of the 
Constitutional Court,” 
ournal of East �sian �tudies 10, no. 3 (September–December 2010): 408, https://doi.
org/10.1017/S1598240800003672.

9 César Rodríguez-Garavito, “Beyond the Courtroom: The Impact of Judicial Activism on Socioeconomic Rights in 
Latin America,” �e�as Law Review 89, no. 7 (2011): 1681, https://www.corteidh.or.cr/tablas/r27171.pdf.



The Role of the Indonesian Constitutional Court in Preventing Social Conflict in a Diverse Society

338 Constitutional Review, Volume 9, Number 2, December 2023

�ouse of �epresentati�esǡ or ����Ȍǡ and �rticle ͢͞ outlines the �easures to 

�e ta�en �y the local go�ern�ent once a conƪict status is declared. �n essenceǡ 

the applicant drew parallels �etween the declaration of a dangerous e�ergency 

situation �y the president and the declaration of a social conƪict situationǡ 

whichǡ according to �aw �o. ͣȀ͜͞͝͞ǡ falls under the authority of the regent or 

�ayor. �he petitioner stated that this delegation of authority �etween the central 

go�ern�ent and local go�ern�ent e�ceeds reasona�le e�pectations.

�n its decisionǡ the �ourt re�ected the applicationǡ placing particular e�phasis 

on the diơerentiation �etween the concepts of social conƪict and an e�ergency 

situation. �ccording to the �ourtǡ conƪict can �e understood within a sociological 

fra�ewor�ǡ where it signifies a social process in�ol�ing one or �ore indi�iduals 

atte�pting to eli�inate other parties through �arious �iolent �eans. �n contrastǡ 

the concept of a state of e�ergency in �ndonesia deri�es its legal �asis fro� 

the ��ergency �aw of ͟͞Ȁͥͥ͝͡ǡ which defines a state of e�ergency as ci�il 

e�ergenciesǡ �ilitary situationsǡ or warti�e scenarios. �n generalǡ the concept 

of a state of e�ergency co�ers a �roader scope of situationsǡ while the concept 

of a conƪict situation has a �ore restricted scopeǡ often locali�ed to specific 

territories or regions. �owe�erǡ in the �aw on �ocial �onƪict �anage�entǡ a 

state of e�ergency �ay �e li�ited to ci�il e�ergencies. �he �aw stipulates that 

if a social conƪict shows signs of e�ol�ing into a state of e�ergency related to 

war or �ilitary operationsǡ the response �easures �ay �ary. � state of e�ergency 

�ay �e indicated whene�er a conƪict situation transfor�s into a scenario that 

�eopardi�es the stateǯs peace and security. �his can occur due to a re�ellionǡ an 

internal distur�ance or a natural disaster. 

2.3. The Courtǯs Decisions as Suppressors of Social Conflict Triggers

�n addition to the �onstitutional �ourtǯs decision highlighting its stance on 

distinguishing �etween the concepts of social conƪict and a state e�ergencyǡ 

the �ourt has displayed a tendency for �itigating social conƪicts in se�eral of 

its rulings. �his article will e�a�ine at least fi�e clusters of aspects that �ay 

trigger social conƪictsǡ drawing fro� the pro�isions set out in law. 
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�n the aspect of political issuesǡ the �ourt e�ercise its co�petence in 

accordance with �rticle ͞͠� ȋ͝Ȍ of the �onstitutionǡ which e�powers it to resol�e 

election disputes. �hile de�ates often surround the �ourtǯs decisions on election 

resultsǡ this co�petency plays a significant role in protecting society fro� potential 

conƪicts. �his �ay �e �ecause the �ourt is generally trusted �y the society. �ince 

its esta�lish�ent in ͜͜͟͞ǡ the �ourt has decided on ͣ͢͢ cases in�ol�ing disputed 

national election results and ͝ǡ͟͢͝ local election disputes.͜͝ 
i�en �ndonesiaǯs direct 

election �echanis� for the legislati�eǡ presidentialǡ �ice presidential and local 

go�ern�ent positionsǡ any disputes concerning election results fall under the 

pur�iew of the �onstitutional �ourt. �ndeedǡ the two regi�es of direct elections 

pose potential ris�s of social conƪictǡ �oth at the regional and national le�el. �he 

co��unity always e�periences �ore pressure in the period surrounding �oth 

these elections. �ocial conƪicts �ay arise once the election results are announcedǡ 

particularly in the case of presidential electionsǡ as losing candidates �ay incite 

their supporters to engage in �iolence. �he escalation of social conƪict �ay also 

arise fro� issues of ethnicityǡ race and religion. �n this conte�tǡ the Constitutional 

�ourt e�erges as an institution that has a significant role to play in reducing 

the social conƪict. �t ser�es as a �eacon of hope for election participants see�ing 

electoral �ustice in disputes o�er election results. �n its e�perienceǡ the �ourt 

has ad�udicated cases of disputed results in presidential elections. �ne such 

petition was filed �y the losing presidential candidate in ͥ͜͞͝. �n �ecision �o. 

͜͝Ȁ����Ǧ����Ȁ����Ȁͥ͜͞͝ǡ the �ourt re�ected the case and all of the petitionerǯs 

argu�entsǡ �ostly �ecause the applicant failed to produce any strong e�idence.͝͝ 

�here was significant societal tension and polari�ation in period surrounding 

the ͥ͜͞͝ presidential election �ecause of the intense political co�petition. �hese 

circu�stances had the potential to contri�ute to social conƪicts. �n the current 

landscapeǡ social conƪicts are not li�ited to physical confrontations a�ong ri�al 

supportersǡ �ut also include the sensiti�e issues of raceǡ ethnicity and religionǡ 

often e�ploited through online attac�s. �n this conte�tǡ the political cy�erwars 

10 The Constitutional Court of the Republic of Indonesia, “Rekapitulasi Putusan [Decision Recapitulation],” The 
Constitutional of the Republic of Indonesia, accessed August 12, 2020.

11 Constitutional Court Decision No. 01/PHPU-PRES/XVII/2019. 
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are a serious threat to state security as they can trigger social conƪict. �uring 

�ote counts and the handling of election disputesǡ the potential for heightened 

social conƪicts is e�acer�ated when cy�er warfare threats are directed towards 

the sta�ility and security of the state.͝͞

�n relation to econo�ic and socioǦcultural aspects that can trigger or 

a�ert social conƪictǡ the �ourt has esta�lished a new fra�ewor� for �arriageǡ 

carrying su�stantial i�plications for society. �n �ecision �o. ͢͠Ȁ���Ǧ���Ȁ͜͜͞͝ǡ 

the �ourt ruled that �rticle ͟͠ ȋ͝Ȍ of the �arriage �aw was unconstitutional. 

� �udicial re�iew had �een filed to challenge the ͥͣ͝͠ �arriage �awǡ which 

stipulated that only �others and their i��ediate fa�ilies ha�e responsi�ility 

for children �orn out of wedloc�.  �he �ourt set a new standard for the ci�il 

rights of children �orn to un�arried couples. �t was deter�ined that a child has 

a legal relationship with their �iological fatherǡ as long as there is scientific and 

technological e�idence supporting the relationship. �his decision represented a 

departure fro� the pre�ailing legal fra�ewor�ǡ which in cases of a child �orn 

out of wedloc� had only recogni�ed a legal relationship �etween the child and 

the �other. �he �ourtǯs decision suggests its ai� is to reduce any societal stig�a 

that �ight �e faced �y the child. 

�n another caseǡ in �ecision �o. ͥ͢Ȁ���Ǧ���Ȁ͜͞͝͡ǡ the �ourt decided that 

�rticle ͥ͞ ȋ͝Ȍ of the �arriage �aw upholds the �alidity of prenuptial agree�ents. 

�s a result of this decisionǡ a �arried couple can legally create a preǦ�arriage 

agree�ent at any pointǡ whether �efore or during the �arriage. �his decision 

suggests the �ourt ai�s to �ini�i�e fa�ily conƪicts that could ha�e e�ternal 

repercussions on society and potentially incite social conflicts within the 

co��unity where the couple resides.͟͝ 

	urther�oreǡ the �ourt has esta�lished a new standard for the �arriage age 

li�it. �n �ecision �o. ͞͞Ȁ���Ǧ��Ȁͣ͜͞͝ǡ the �ourt ruled that the �arriage age li�it 

12 Chastiti MediaƤra Wulolo and Edward Semuel Renmaur, “Meredam Konflik dalam Pusaran Siber dalam Proses 
Penetapan Hasil Rekapitulasi Pemilu Serentak 2019 ȏReducing Conflict in the Cyber Vortex in the Process of 
Determining the Result of the 2019 Simultaneous Election Recapitulation],” 
urnal �enelitian �olitik 16, no. 2 
(2019), https://doi.org/10.4203/jpp.v16i2.801.

13 Marilang, “Keadilan Sosial Terhadap Anak di Luar Kawin [Social Justice for Child Born to Unmarried Parents],” Al-
�aula�, 
urnal Hukum �idana dan Ketatane�araan 7, no. 2 (December 2018), https://doi.org/10.24252/ad.v7i2.7549. 
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of ͢͝ years old for fe�ales is unconstitutional. �he �ourtǯs rationale was partly 

�ased on the fact that child �arriage in �ndonesia had increased significantly 

in recent yearsǡ which was percei�ed as a potential trigger for the social conƪict 

within the nationǯs di�erse society. �n this conte�tǡ such a situation could disrupt 

the social and cultural fra�ewor�ǡ potentially changing society and pro�o�ing 

social pro�le�s leading to conƪicts in society. �ore seriouslyǡ child �arriage 

could result in children �eing depri�ed of their rightsǡ hindering the achie�e�ent 

of the stateǯs purpose as outlined in the prea��le of the �onstitution.͝͠

�n the aspect of interǦreligious issues andȀor interǦreligious en�ityǡ racialǡ 

and interǦethnic tensionsǡ in �ecision �o.ͥͣȀ���Ǧ���Ȁ͜͢͞͝ǡ the �ourt decided 

that the word ǲreligionǳ in �rticle ͢͝ȋ͝Ȍ and in �rticle ͢͠ ȋ͝Ȍ of the �aw on 

�opulation �d�inistration was unconstitutional unless it also included the 

word ǲ�eliefǳ. �he �ourtǯs decision esta�lished a new standardǡ �andating the 

inclusion of the word ǲ�eliefǳ in the religion colu�n of identity cards and fa�ily 

cards. �his land�ar� decision can reduce the possi�ility of discri�ination in 

�ndonesia. �n this conte�tǡ the �ourt ai�s to pre�ent social conƪicts that �ay 

arise fro� discri�ination against people who follow �eliefs that fall outside the 

�ainstrea� religions recogni�ed �y the �ndonesian state.͝͡ �his decision �ay set a 

new foundation for religious freedo� in �ndonesiaǡ reinforcing the constitutional 

guarantee of protection for the rights of �ndonesian citi�ens to choose their 

religion and �eliefs. �he decision also reƪects the �ourtǯs desire to foster religious 

har�ony in �ndonesia. �he �ourt e�hi�its a clear inclination toward addressing 

the challenges of �anaging the di�ersity of �ndonesiaǯs populace and pre�enting 

religious tensions �y ruling in fa�or of religious har�ony and �oderation.͢͝ 

�n the aspect of disputes o�er �illageǡ regencyȀ�unicipal andȀor pro�incial 

�oundariesǡ the �ourt in �ecision �o. ͟Ȁ���Ǧ��Ȁ͜͞͞͞ re�iewed the �illage �aw. 

14 Hadiati and Ramadhan argue the Court decision is to adjust social values on legal products by the judicial review.  
See here: Mia Hadiati and Febriansyah Ramadhan, “Observing the Diơerences in Constitutional Court Decision 
about the Legal Age of Marriage,” 
urnal Konstitusi 19, no. 3 (September 2022): 646, https://doi.org/10.31078/
jk1937.

15 “Putusan MK ‘Angin Segar’ dan ‘Memulihkan Martabat’ Penghayat Kepercayaan [The Constitutional Court Decision 
a Fresh Wind and Restoring Dignity for the Believers],” BBC News Indonesia, published November 8, 2017. 

16 Hamka Husein Hasibuan, “Moderasi Islam Pencantuman Penghayat Kepercayaan di Kolom KTP/KK dalam Nalar 
Maqasid [Islamic Moderation, Inclusion of Adherents of Belief in the Column of Identity Card in Maqasid Reason],” 

urnal ��L�� Ȃ 
ournal of �slam and �luralit� 4, no. 2 (December 2019), http://dx.doi.org/10.30984/ajip.v4i2.1011.
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��en though the �ourt ulti�ately re�ected the caseǡ it considered that the ter� of 

oƥce for �illage heads is set at si� yearsǡ allowing for reǦelection for up to three 

ter�sǡ there�y per�itting a �a�i�u� of ͤ͝ years. �eanwhileǡ the �ourt said the 

ter� of oƥce for heads of ǲ�datǳ �illages will �e in accordance with �rticle ͥ͜͝ 

of the �illage �awǡ which specifies that the role of the head of the ǲ�datǳ �illage 

will adhere to custo�ary ǲ�datǳ law. �his decision signified the �ourtǯs intent 

to protect indigenous ǲ�datǳ co��unities in line with the �onstitutionǡ while 

also ai�ing to pre�ent social conƪicts within these indigenous co��unities. �n 

generalǡ the �ourt considered the �illage �aw to �e in accordance with local 

wisdo� �ecause it recogni�es and respects the di�ersity of cultural �illages 

that e�isted �efore and after the esta�lish�ent of the �epu�lic of �ndonesia. 

�hereforeǡ the �ourt recogni�ed that preser�ing the ǲ�datǳ �illage entails the 

preser�ation of the �illageǯs origins without encroaching upon local wisdo�. 

�his constitutes an endea�or to pre�ent social conƪicts within �ndonesiaǯs di�erse 

culture and society. �he �ourtǯs decision also illustrates its co��it�ent to the 

goal of a�erting social conƪict within these �illages. 

�n �ecision �o. ͠Ȁ���Ǧ����Ȁ͜͜͞͞ǡ which concerned the �udicial re�iew of 

�aw �o. ͞͝Ȁ͜͜͞͝ on �pecial �utono�y for �apua �ro�inceǡ the �ourt re�ected 

the case. �he special status of �apua pro�ince ȋpre�iously �nown as �rian 
ayaȌ is 

founded on �eopleǯs �onsultati�e �sse��ly ȋ���Ȍ �esolution �o. ��Ȁ���Ȁͥͥͥ͝ 

on the �road 
uidelines of �tate �olicy for ͥͥͥ͝Ȃ͜͜͞͠ǡ which stipulate thatǡ in 

order to �aintain the nationǯs integration within the unitary state of the �epu�lic 

of �ndonesiaǡ the socioǦcultural e�uality and di�ersity of �rian 
aya society will 

�e addressed through special autono�y esta�lished �y law. 	urther�oreǡ in 

accordance with �rticle ͤ͝�ȋ͞Ȍ of the �onstitutionǡ along with ��� �ecree 

�o. ��Ȁ���Ȁͥͥͥ͝ and ��� �ecree �o. ��Ȁ���Ȁ͜͜͜͞ǡ these pro�isions ha�e 

�een enshrined in �aw �o. ͞͝Ȁ͜͜͞͝. �ne of the �ey points in this law relates 

to the endorse�ent of the local representati�e �ody in the �apua pro�inceǡ the 

�apuan �eopleǯs �epresentati�e �ouncil ȋ����Ȍ. �he �ourt elucidated that the 

special autono�y granted to �apua pro�ince co�ers a �roader sense of delegating 

authority. �t highlights that the people of �apua possess the right to autono�y 
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and to esta�lish their ad�inistration within the �nitary �tate of the �epu�lic 

of �ndonesia. �he pri�ary o��ecti�e of this special autono�y is to pro�ote the 

e�power�ent of the co��unity in �apua and to pro�ide e�uita�le opportunities 

for the indigenous people in �apuaǡ including indigenous wo�enǡ to assu�e 

significant roles in pu�lic policy and co��unity de�elop�entǡ all while preser�ing 

their local �alues and indigenous culture. �his endea�or ser�es as an atte�pt 

to �itigate potential social conƪicts that �ay arise fro� the �oderni�ation of 

co��unities within the di�erse landscape of �ndonesia.

��ong the �arious decisions handed down �y the �ourtǡ �ecision �o. ͟͡Ȁ

���Ǧ����Ȁͥ͜͞͝ addressed a significant issue concerning the stateǯs integrity and 

the potential for social conƪicts. �his decision was on the constitutionality of 

�aw �o. ͝͞Ȁͥͥ͢͝ on the �sta�lish�ent of �est �rian �utono�ous �ro�ince and 

the �utono�ous �istricts in �est �rian �ro�ince. �his law was the �asis for 

the integration of for�er �utch �ew 
uinea into �ndonesia following a li�ited 

referendu� in ͥͥ͢͝ called the �ct of 	ree �hoiceǡ held under the auspices of 

the �nited �ations ȋ��Ȍ. � group of �apuan lawyers and traditional leaders 

challenged the constitutionality of the law at the �onstitutional �ourtǡ which 

re�ected the case. �he �ourt reasoned there was no constitutional har� arising 

fro� the referendu� that deter�ined �est �rianǯs status as part of �ndonesia. 

�he �ourt said the �ct of 	ree �hoice was an e�pression of the peopleǯs collecti�e 

aspirations. �t further said the referendu� process yielded a positi�e outco�eǡ 

indicating that the people of �est �rian �ade a conscious choice to �eco�e 

part of �ndonesia. �he decision to integrate with �ndonesia was dee�ed final 

and legiti�ate. �n this conte�tǡ the �ourt appeared to �e resisting the potential 

conƪicts that could e�erge concerning the legiti�acy of the ͥͥ͢͝ referendu�. 

�he �ourt e�phatically noted its lac� of co�petence to re�iew a referendu� 

conducted under �� super�ision and recogni�ed �y the �� 
eneral �sse��ly 

ȋ��
� �esolution ͜͞͡͠ ȋ����ȌȌ. 

�apua had earlier �een under the �ourtǯs focus in ͜͜͟͞ǡ regarding a law 

that had allowed for the esta�lish�ent of  new pro�inces and regencies in �rian 


aya. �ecision �o. ͤ͜͝Ȁ���Ǧ�Ȁ͜͜͟͞ concerned the re�iew of �aw �o. ͠͡Ȁͥͥͥ͝ 
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on the �sta�lish�ent of �entral �rian 
aya �ro�inceǡ �est �rian 
aya �ro�inceǡ 

�aniai �egencyǡ �i�i�a �egencyǡ �unca��aya �egencyǡ and �orong �ity. �his law 

was su�se�uently �odified �y �aw �o. ͡Ȁ͜͜͜͞ǡ which re�ised the pro�isions of 

�aw �o. ͠͡Ȁͥͥͥ͝ related to the for�ation of the  new pro�incesǡ regencies and 

city. �he �ourt ruled that the law in �uestion was unconstitutional. �he �ourtǯs 

reasoning was grounded in the �elief that �arying interpretations of the law 

could foster legal a��iguity andǡ fro� a social policy perspecti�eǡ �ight cause 

potential social conƪicts. �he �ourt stated that to pre�ent and �itigate legal 

uncertainty and anticipate social conƪictsǡ di�ergent interpretations of �aw �o. 

͠͡Ȁͥͥͥ͝ were incongruous with the �onstitutionǡ particularly �rticle ͤ͝�ȋ͝Ȍ of 

the �onstitution. �owe�erǡ as pre�iously discussedǡ �rticle ͤ͝�ȋ͝Ȍ ser�es as the 

constitutional �asis for �aw �o. ͞͝Ȁ͜͜͞͝ and can potentially �e utili�ed as the 

foundation for re�iewing the legiti�acy of �aw �o. ͠͡Ȁͥͥͥ͝ǡ particularly with 

regard to the issue of the re�uire�ent for the e�pansion of the pro�ince of �apua 

as outlined in �rticle ͣ͢ and �rticle ͣͣ of �aw �o. ͞͝Ȁ͜͜͞͝. �he �ourt �aintained 

that these re�uire�entsǡ which could �e enforced after the enact�ent of �aw 

�o. ͞͝Ȁ͜͜͞͝ǡ do not necessitate the esta�lish�ent of the pro�inces of �entral 

�rian 
aya and �est �rian 
ayaǡ as stipulated in �aw �o. ͠͡Ȁͥͥͥ͝. �he �ourt too� 

into account that the esta�lish�ent of �est �rian 
aya pro�ince had indeed �een 

eơecti�ely i�ple�entedǡ with the local go�ern�ent of �est �rian 
aya and its 

pro�incial �ouse of �epresentati�es ȋ����Ȍ ha�ing �een esta�lished through 

the ͜͜͞͠ general electionǡ along with the local representati�es of the �egional 

�epresentati�e �ouncil ȋ���Ȍ for �est �rian 
aya. �n contrastǡ the esta�lish�ent 

of the �entral �rian 
aya �engah pro�ince had yet to �e reali�ed. �n light of thisǡ 

the �ourt asserted that the e�istence of �est �rian 
aya ȋlater rena�ed �est 

�apuaȌ and the regentȀcity already created �y �aw �o. ͠͡Ȁͥͥͥ͝ is legiti�ate.

�n the aspect of natural resource disputesǡ whether �etween co��unities 

or in�ol�ing �usiness entitiesǡ as well as the une�ual distri�ution of natural 

resources in societyǡ the �ourt too� a stance in ͜͞͝͡ when it re�o�ed the ͜͜͞͠ 

�aw on �ater �esourcesǡ dee�ing it unconstitutional �ecause it allowed the 

pri�ate ownership of water resources. �ore recentlyǡ in �ecision �o. ͣ͟Ȁ���Ǧ



The Role of the Indonesian Constitutional Court in Preventing Social Conflict in a Diverse Society

345Constitutional Review, Volume 9, Number 2, December 2023

�����Ȁ͜͜͞͞ǡ the �ourt re�ected a petition challenging pro�isions in the new 

�ater �esources �aw ȋ�o. ͣ͝Ȁͥ͜͞͝Ȍǡ ruling that the petitionersǡ e�ployees of 

the stateǦowned electricity fir�ǡ lac�ed legal standing and failed to esta�lish a 

direct correlation �etween their interests and the contested pro�isions related 

to water resource �anage�ent fees. �n the first decision especiallyǡ the �ourtǯs 

decision can �e seen as an eơort to pre�ent social conƪict o�er water resources.

�and and agricultural resources were highlighted in cases when the �ourt 

issued decisions concerning its re�iews of �arious iterations of the �lantations 

�aw. �n its decision on �aw �o. ͥ͟Ȁ͜͞͝͠ on �lantationsǡ the cases presented 

�efore the �ourt were related to disputes in�ol�ing far�ers and indigenous 

co��unities. �he �ourt also issued �ecision �o. ͡͡Ȁ���Ǧ���Ȁ͜͜͞͝Ǧ͜͞͝͝ on the 

constitutionality of the �lantations �aw ȋ�aw �o. ͤ͝Ȁ͜͜͞͠Ȍ. �n this decisionǡ 

�rticle ͞͝ and �rticle ͣ͠ of the �lantations �aw were re�o�ed and dee�ed 

unconstitutional. �he �ourt also re�iewed se�eral other articles within the lawǡ 

including �rticle ͝͞ȋ͝Ȍ and �rticle ͟͝ǡ in response to co�plaints that the rights 

of indigenous co��unities regarding land ownership had �een curtailed �y 

discri�inatory legal pro�isions.

�n �ecision �o. ͟͝͡Ȁ���Ǧ����Ȁ͜͞͝͡ on the �udicial re�iew of �aw �o. ͥ͟Ȁ͜͞͝͠ 

on �lantationsǡ the �ourt placed strong e�phasis on the a�ility of s�allǦenterprise 

far�ers to engage in seed �reeding to disco�er the �ost suita�le seed �arieties. 

�he �ourt declared that the ter� ǲindi�idualǳ in �rticle ͣ͞ǡ paragraph ȋ͟Ȍ of 

the �lantations �awǡ which statesǡ ǲ�he acti�ities of searching and collecting 

genetic resources as referred to in paragraph ȋ͞Ȍ can �e carried out �y indi�iduals 

or legal entities �ased on the per�ission of the �inisterǡǳ is inconsistent with 

the �onstitution unless it is interpreted to e�clude ǲindi�idual s�all far�ersǳ. 

�oreo�erǡ �rticle ͥǡ paragraph ȋ͟Ȍ of �aw �o. ͝͞ of ͥͥ͝͞ on �lant �ulti�ation 

�yste�sǡ which was conditionally declared unconstitutional in �ecision �u��er 

ͥͥȀ���Ǧ�Ȁ͜͞͝͞ǡ essentially ac�nowledged the indi�idual rights of s�all far�ers 

to engage in plant �reeding without the need to see� per�ission.

�eparatelyǡ �ourt �ecision �u��er ͥͥȀ���Ǧ�Ȁ͜͞͝͞ ruled that the conditional 

phrase ǲcanǳ in �rticle ͥ͞ of the �lantations �awǡ which statesǡ ǲ�he �entral 
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o�ern�entǡ �egional 
o�ern�entǡ or �lantation �usiness �ctors �ay carry 

out plant �reeding to find superior �arietiesǡǳ is unconstitutional unless it is 

interpreted to include ǲindi�idual s�all far�ersǳ. �he �ourt also addressed the 

phrase ǲ�reeding �arietiesǳ in �rticle ͟͜ǡ paragraph ȋ͝Ȍ of the �lantations �awǡ 

which statesǡ ǲ�arieties resulting fro� �reeding or introduction fro� a�road 

�efore �eing circulated �ust first �e released �y the �entral 
o�ern�ent or 

launched �y the owner of the �ariety.ǳ �he �ourt also stated that the pro�isions 

of �rticle ͟͜ǡ paragraph ȋ͝Ȍ of the �lantation �aw do not apply to �arieties 

resulting fro� �reeding carried out �y indi�idual s�all do�estic far�ers for 

their own co��unitiesǡ in line with the �onstitution. 	urther�oreǡ the �ourtǯs 

decision recogni�ed that �e��ers of custo�ary law co��unities �ay legally 

useǡ occupyǡ andȀor control plantation land.

�n �ecision �o. ͤ͟͝Ȁ���Ǧ����Ȁ͜͞͝͡ǡ the �ourt e�phasi�ed that s�all far�ers 

can see� and find superior plant �reeding �arieties without the per�ission of 

the �inister of �griculture. �he �ourt declared the phrase ǲindi�idualǳ in �rticle 

ͣ͞ paragraph ȋ͟Ȍ and �rticle ͥ͞ of the �lantation �aw to �e unconstitutional 

as long as it is interpreted as referring to indi�idualsǡ including s�all far�ers. 

�ne of the considerations wasǡ the �ourt saidǡ  that the nor�s of �rticle ͣ͞ 

paragraph ȋ͟Ȍ of the �lantation �aw are the sa�e as the su�stance of the nor�s 

in �rticle ͥ paragraph ȋ͟Ȍ of �aw �o. ͝͞ of ͥͥ͝͞ on �lant �ulti�ation �yste�sǡ 

which had �een declared conditionally unconstitutional �ased on �ecision �o. 

ͥͥȀ���Ǧ�Ȁ͜͞͝͞.

�he �ourt also declared as unconstitutional a condition in �rticle ͟͜ 

paragraph ȋ͝Ȍ of the �lantations �awǡ which stated that ȋplantȌ �arieties resulting 

fro� �reeding or introduction fro� a�road �ust first o�tain appro�al fro� 

the �entral 
o�ern�ent or �e authori�ed �y the �ariety owner �efore �eing 

circulated. �he �ourt clarified that this condition should not apply to indi�idual 

s�all far�ers in the country who �reed �arieties for their own co��unities. 

�he �ourt also eli�inated a special prohi�ition on �e��ers of legal custo�ary 

law co��unities to engage in acti�ities related to plantation �usiness areas or 

landsǡ as stipulated in �rticle ͡͡ of the �lantations �aw. �he phrase ǲany person 
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illegallyǳ in �rticle ͡͡ of the �lantations �aw was declared unconstitutionalǡ 

pro�ided it is not interpreted to include �e��ers of custo�ary law co��unity 

units who �eet the re�uire�ents outlined in �onstitutional �ourt �ecision �o. 

͟͝Ȁ���Ǧ�Ȁͣ͜͜͞. �nother rele�ant decision ai�ed at pre�enting social conƪicts in 

society was �ourt �ecision �o. ͟͡Ȁ���Ǧ�Ȁ͜͞͝͞ǡ which re�iewed �aw �o. ͠͝Ȁͥͥͥ͝ 

on 	orestry and ruled that �usto�ary 	orests are those located in indigenous 

land areas and should no longer �e classified as �tate 	orests.

2.4. The Courtǯs Challenges in Minimi�ing Social Disintegration

�he �onstitutional �ourt �ay face challenges in carrying out its role 

as an institution that see�s to �ini�i�e social conƪicts. �he �ourt �ight 

occasionally step out of line and go �eyond its �urisdiction. �n recent yearsǡ 

se�eral constitutional courts ha�e shown a procli�ity for �udicial acti�is�. �n 

the conte�t of �udicial acti�is�ǡ ai�ed at pre�enting social conƪictsǡ the �ourt 

�ay at ti�es �a�e decisions that could �e percei�ed as e�tending �eyond its 

legal �oundaries in an eơort to �anage and �itigate social conƪicts. �he �ourt 

�ay resort to �udicial acti�is� when it appears to �e going �eyond the e�plicit 

directi�es of the �onstitution to constrain the actions of other go�ern�ent 

�ranches.ͣ͝ 	or e�a�pleǡ in �ourt �ecision �o.ͥͣȀ���Ǧ���Ȁ͜͢͞͝ǡ the �ourt 

decided that the ter� ǲ�eliefǳ should �e incorporated into the religion colu�n 

on identity cards and fa�ily cardsǡ �eco�ing a land�ar� decision on �atters 

of e�uality. �hile the decision was intended to �ini�i�e discri�ination in 

�ndonesiaǡ it also re�ealed the �ourtǯs inclination toward �udicial acti�is�. �his 

decisionǡ in�ol�ing the addition of the ǲ�eliefǳ colu�nǡ falls pri�arily within 

the e�ecuti�e do�ainǡ as the �ourtǯs role should �e li�ited to deter�ining the 

constitutionality or unconstitutionality of laws.

�nother challenge faced �y the �ourt is �udicial populis�. �he Constitutional 

�ourt �ay �a�e decisions that are popularǡ and in doing soǡ it �ay �e inclined 

to address issues it should not.ͤ͝ 	or e�a�pleǡ in the �ourtǯs re�iew of the 

17 Keenan D. Kmiect, “The Origin and Current Meanings of 'Judicial Activism',” �alifornia Law Review 92, no. 5 
(October 2004): 1441-65, https://doi.org/10.2307/3481421.

18 Mátyás Bencze, “Explaining Judicial Populism in Hungary – a Legal Realist Approach,” �uris �i�tion 25 (June 
2020): 83, https://doi.org/10.18272/iu.v25i25.1635.
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presidential thresholdǡ it declared that the presidential threshold is an open 

legal policy. �he presidential threshold issue is indeed popularǡ �ut the fact that 

it has �een challenged �efore the �onstitutional �ourt o�er ͟͜ ti�es indicates 

that the �ourtǯs decisions ha�e not �een uni�ersally accepted as the definiti�e 

solution for electoral �ustice.ͥ͝ �n its atte�pts to �alance social conƪictǡ the 

�ourt �ay �a�e decisions that are popular in so�e seg�ents of society while 

not �eing accepted as electoral �ustice in other parts of society.

�part fro� the �ourtǯs role in suppressing or �ini�i�ing social conƪictǡ there 

is also the potential tendency for the �ourt to contri�ute to conƪicts. 	or instanceǡ 

the �ourtǯs decisions �ay lac� fir�nessǡ as seen in cases where it ruled �atters 

�oth conditionally constitutional and conditionally unconstitutionalǡ indicating 

hesitancy. 	urther�oreǡ the recurrence of filed cases suggests s�epticis� towards 

the �ourtǯs decisionsǡ which is particularly e�ident in instances such as the 

challenges to the presidential threshold. �he filing of ͤ͞ cases against the nor� 

in �rticle ͞͞͞ of �aw �o. ͣȀͣ͜͞͝ on �lections and the e�istence of dissenting 

opinions a�ong constitutional �udges shows that the �ourt played a role in 

political polari�ation in the early stages of the ͜͞͞͠ presidential election.͜͞ In 

�ourt �ecision �o. ͡͞Ȁ���Ǧ��Ȁ͜͞͞͞ǡ the �ourt e�pressed dou�t that eli�inating 

the presidential threshold would eli�inate oligarchies and polari�ation in society.͞͝ 

�his �ay indicate that while the �ourt is trying to pre�ent social conƪictǡ its 

stance on the presidential threshold has seen it �ustify ha�ing oligarchies and 

social polari�ation. �n its societal roleǡ the �ourt indirectly contri�utes to conƪict 

a�oidance �y �aintaining independence fro� interest groups and proacti�ely 

co��unicating its decisions to the pu�lic.͞͞ �he �ourt �ust carefully consider 

the ris� of co�pro�ising its independence while ai�ing for consistency and 

�oderation in its decisions  to reconcile pu�lic perception.͟͞

19 Mahatma Chryshna, “Judicial Review Mahkamah Konstitusi Atas Ketentuan Presidential Threshold [Judicial Review 
of Constitutional Court on the Presidential Thresholds Rules],” Kompas Pedia, published July 19, 2022. 

20 “MK Menyumbang Polarisasi Pilpres 2024 [The Constitutional Court of Republic of Indonesia on Contributing to 
the Polarization in the 2024 Presidential Election],” Info Riau, published July 10, 2022.

21 Tareq Muhammad Aziz Elven, “Masihkah Mahkamah Menjaga Konstitusi? [Does the Constitutional Court Still 
Uphold the Constitution?”] Detiknews, published July 25, 2022.

22 Andrew Harding, ��e 	undamentals of �onstitutional �ourts (Sweden: International IDEA Constitution Brief, 2017).
23 Elven, “Masihkah Mahkamah [Does the Constitutional Court].”
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2.5. Ways to Maintain Judicial Independence in a Diverse Society 

�n a di�erse society such as �ndonesiaǡ the �onstitutional �ourt has to ha�e 

strong co��it�ent and show its independence in deli�ering its decisions. �his 

co��it�ent is essential to anticipate the potential ris�s of social frag�entation 

and polari�ation within �ndonesiaǯs di�erse society. �hile �ar�ing �udicial refor� 

in �ndonesiaǡ the �ourt has not shied away fro� addressing significant and 

contro�ersial issues related to religion and ethnicity. �t has rendered nu�erous 

statutes unconstitutional in these areas o�er the years.͞͠


udicial independence should not �e confused with �udicial autono�y or 

construed as the principle of rule �y �udges.͞͡ �o uphold �udicial independenceǡ 

the �ourt �ust prioriti�e transparencyǡ accounta�ilityǡ ethics and integrity in 

its decisionǦ�a�ing processes. �n this conte�tǡ the �ourt �ust �a�e decisions 

i�partiallyǡ �ased on facts and in accordance with the lawǡ without any constraintsǡ 

undue inƪuencesǡ incenti�esǡ pressuresǡ threatsǡ or interferencesǡ whether direct 

or indirectǡ originating fro� any source or for any societal reasons.͢͞ �o this 

e�tentǡ the �ourt �ust re�ain free fro� e�ternal pressuresǡ threatsǡ and other 

inƪuences that could under�ine its independence. 	or e�a�pleǡ when the �ourt 

is handling a land�ar� case that could stir up pu�lic e�otionsǡ it �ust �a�e 

the �est decision �ased on what is right and �ustǡ guided �y principles of e�uity 

and conscience. �he �ourt should prioriti�e fairness and �ustice in its decisionsǡ 

e�en if it �eans disregarding potential conƪicts in society that �ay arise as a 

result of its decision. 	urther�oreǡ according to the �angalore principles of 

�udicial conductǡ �udges �ust �aintain independence in relation to society as 

a whole. �n their application of the lawǡ �udges �ust also �e �indful of and 

consider the di�ersity and diơerences that e�ist in societyǡ including those �ased 

on factors such as raceǡ colorǡ se�ǡ religionǡ national originǡ casteǡ disa�ilityǡ ageǡ 

24 Simon Butt, “The Indonesian Constitutional Court Implying Rights from the ‘Rule of Law’,” in ��e �nvisi�le 
�onstitution in �om�arative �ers�e�tive, ed. Rosalind Dixon and Adrienne Stone (Cambridge: Cambridge University 
Press, 2018), 300.  

25 Markus Böckenförde, Nora Hedling, and Winluck Wahiu, � �ra�ti�al 
uide to �onstitution Buildin�ǣ ��e �esi�n of 
t�e 
udi�ial Bran�� (Sweden: International IDEA Constitution Brief, 2011), 29.

26 Rechters voor Rechters, �atters of �rin�i�le �odes on t�e �nde�enden�e and �m�artialit� of t�e 
udi�iar� (The 
Netherlands: Eleven International Publishing, 2019), 24.
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�arital statusǡ se�ual orientationǡ social and econo�ic statusǡ and other si�ilar 

attri�utes ȋǲirrele�ant groundsǳȌ.ͣ͞

�n �ndonesiaǡ �udges play an essential role in the lawǦfinding and interpretation 

processǡ to ensure the legiti�acy of rights and interests. �ccording to �arac�ǡ 

there e�ists a relationship �etween the laws that go�ern interactions a�ong 

people and reƪects the �alues of societyǡ and �udges ha�e to �now the purpose 

of law in society.ͤ͞ �n this conte�tǡ the �onstitutional �ourt has to acco��odate 

the diơerent culturesǡ traditionsǡ and nor�s in the di�erse society of �ndonesia. 

�onse�uentlyǡ the pluralis� of cultures and legal traditions in �ndonesia are 

actually contri�uting to the significant challenges faced �y the nation. 

�aintaining �udicial independence is a �ital part of the �ourtǯs �roader ai� 

to pro�ote social di�ersity in a �ulticultural state. �his role �ay �e rele�ant 

in fostering widespread tolerance �etween the �a�ority and �inority groups in 

society. �ridging the gap �etween �a�ority and �inority is one way to pre�ent 

co�plicated social conƪicts fro� occurring in the di�erse society of �ndonesia. 

�n this conte�tǡ the �ourt deri�es strength fro� its co��it�ent to consistently 

e��race diơerences in society and cultures while ensuring e�uality a�ong 

�ndonesiaǯs di�erse population. �rticle ͞͠ ȋ͝Ȍ of the �onstitution ser�es as the 

constitutional �asis for �udicial independence. �his articleǡ in align�ent with �aw 

�o. ͤ͠Ȁͥ͜͜͞ǡ underscores the i�portance of an independent �udicial �ranch in 

upholding the principles of law enforce�entǡ �ustice for allǡ and the rule of law.

�he co�position of the �udges in the Constitutional Court, reƪecting the 

di�ersity of their originǡ raceǡ ethnicityǡ and religionǡ �ay �e one of the eơorts to 

�itigate the potential ris�s of social conƪicts ste��ing fro� the �ourtǯs decisions. 

�n �ndonesiaǡ there are no specific rules addressing the proportionality of the 

�udgesǯ �ac�grounds. �he co�position and the �ac�ground of constitutional 

�udges �ay also inƪuence the �udgesǯ reasoning when deli�ering �ourt decisions. 

�ccording to the �onstitutionǡ the re�uire�ents for ser�ing as a constitutional 

27 Rechters, �atters of �rin�i�leǡ 30.
28 Aharon Barak, “Foreword: A Judge on Judging: The Role of a Supreme Court in a Democracy,” Harvard Law 

Review 116, no. 16 (November 2002): 29, https://doi.org/10.2307/j.ctv19x569.30.
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�udge are relati�ely �road. �hese re�uire�ents indicate that a constitutional �udge 

�ust possess integrity and an uni�peacha�le personalityǡ e�hi�it i�partialityǡ 

de�onstrate states�anǦli�e �ualitiesǡ possess a deep understanding of the 

constitution and the constitutional syste�ǡ and hold no other concurrent pu�lic 

oƥce positions. �n this conte�tǡ the �onstitution �ay oơer a �eans of addressing 

potential issues related to ethnicityǡ raceǡ and religion during the process of 

appointing �udges. �eyond concerns of fairness and i�partialityǡ such pro�isions 

�ay also ser�e as a �easure to pre�ent social conƪicts within society. �n addition 

to the �onstitutionǡ specific re�uire�ents for �eco�ing a constitutional �udge 

are further regulated �y the law. 

�rticle ͝͡ paragraph ȋ͞Ȍ of �aw ͣȀ͜͜͞͞ clarifies that a constitutional �udge 

�ust �e an �ndonesian citi�enǢ hold  a doctoral degree ȋstrata threeȌ with a 

�achelorǯs ȋstrata oneȌ �ac�ground in the field of lawǢ de�onstrate a re�erence 

for 
od �l�ighty and possess a no�le characterǢ �e at least ͡͡ years oldǢ �e 

physically and spiritually capa�le of fulfilling duties and o�ligationsǢ ha�e no 

history of i�prison�ent �ased on a court decision that has o�tained per�anent 

legal forceǢ not �e declared �an�rupt �ased on a court decisionǢ and ha�e at least 

͝͡ years of wor� e�perience in the legal field. 	or prospecti�e �udges originating 

fro� the �upre�e �ourtǡ they should currently �e ser�ing as high �udges or 

supre�e �udges. 

�he special re�uire�ents for �eing a constitutional �udge ref lect the 

professionalis� in line with the �udgeǯs e�pertise in constitutional law. �he 

stipulation that a �udge �ust ha�e re�erence for 
od �l�ighty and possess a 

no�le character is not tied to any specific religionǡ �a�ing these re�uire�ents 

neutral and �ased on the no�ineeǯs professionalis�. �his re�uire�ent 

pri�arily addresses the need to a�oid �ias in �udg�entsǡ ser�ing as an eơort to 

anticipate contro�ersial decisions that �ight lead to societal conƪicts. �owe�erǡ 

although the �ulticultural co�position of �onstitutional �ourt �udges does 

not guarantee decisions with a lower ris� of contri�uting to social conƪictsǡ it 

�eco�es a proportional co�position when �udges hail fro� di�erse �ac�groundsǡ 

representing diơerent religionsǡ ethnicitiesǡ races and cultures. �n the e�perience of 
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the �ndonesian �onstitutional �ourtǡ the �ualifications for a constitutional �udge 

are �oth general and specificǡ centered on professionalis�. � study suggests that 

�udg�ents �ay �ary in rele�ance to diơerent cultural conte�ts.ͥ͞ �hrough se�eral 

ter�s of �udgesǯ oƥces at the �onstitutional �ourtǡ the co�position consistently 

reƪects di�erse origins and culturalǡ religiousǡ and ethnic �ac�grounds. �here is 

an assu�ption that a di�erse co�position in ter�s of ethnicityǡ religion and race 

a�ong �udges contri�utes to a proportional co�positionǡ potentially i�pacting 

�udg�ents for fairness and �ustice.

�astlyǡ as �iet�ner has arguedǡ the Constitutional Court serves as an 

institutional �echanis� for political conƪict resolution.͟͜ �n additionǡ for social 

conƪict resolutionǡ the �ourt also oơers a legiti�ate a�enue for settling disputes 

that �ay trigger social conƪicts. �n this regardǡ the �ourt plays a role in pre�enting 

the e�acer�ation of conƪicts in a di�erse societyǡ potentially �itigating their 

ad�erse i�pacts. �on�erselyǡ the �ourtǯs decisions can ser�e as indicators of 

the conclusion of a social conƪict. �hese decisions �ay sy��oli�e the potential 

ter�ination of conƪicts through their legal ra�ificationsǡ although they �ay not 

directly resol�e the conƪicts in practice.͟͝ �n this regardǡ the �ourt can oơer a 

legiti�ate legal alternati�e through its decisions to �anage the triggers for social 

conƪicts. �onethelessǡ in order to address pu�lic concerns a�out the �ourtǯs role 

in pre�enting social conƪictsǡ the �ourt �ust �aintain co��unication with the 

pu�lic. �his is essential to raise pu�lic awareness regarding the �ourtǯs �essage 

in its decisionsǡ signaling its co��it�ent to pro�iding dispute resolution for 

potential or e�isting social conƪicts within society. �e�eral conditions �ust �e 

�et for the �ourt to eơecti�ely co��unicate its �udicial decisionsǡ including 

ensuring that the decisions are tailored to the pre�ailing circu�stances and the 

specific target audience that the �ourt ai�s to reach.͟͞ 

29 Karlsson BSA and Allwood CM, “Cultural Diơerences in Answerability Judgments,” 	ront �s���ol 9 (September 
2018): 1641, https://doi.org/10.3389/fpsyg.2018.01641.

30 Marcus Mietzner, “Political Conflict Resolution and Democratic Consolidation in Indonesia: The Role of the 
Constitutional Court,” 
ournal of East �sian �tudies 10, no. 3 (September-December 2010): 397-424, https://doi.
org/10.1017/S1598240800003672.

31 Austin T. Turk, “Law as a Weapon in Social Conflict,” �o�ial �ro�lems 23, no. 3 (February 1976): 286, http://dx.doi.
org/10.4324/9781315091983-10.

32 Turk, “Law as a Weapon,” 245.
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III.  CONCLUSION

�ocial conƪicts are a co��on occurrence in the di�erse society of �ndonesiaǡ 

with the potential to yield �oth negati�e and positi�e i�pacts on the de�elop�ent 

of society. �hese conƪicts can �anifest in �arious for�sǡ particularly within the 

conte�t of todayǯs glo�ali�ed digital society. �ny social conƪict has the potential 

to escalate into a chaotic situationǡ necessitating go�ern�ent inter�ention to 

address the situation. �n accordance with the lawǡ �easures ta�en to address 

social conƪicts �ay �e legally �ustified. �he authority to ta�e such �easures lies 

with the e�ecuti�e �ranchǡ with the president at the national le�el and the heads 

of local go�ern�ents in their respecti�e territorial �urisdictions within �ndonesia.

�ith regard to social conf licts and their detri�ental i�pactsǡ the 

�onstitutional �ourtǡ as authori�ed �y the �onstitutionǡ �ay indirectly play 

a role in helping to �ini�i�e and eli�inate potential factors contri�uting to 

social conƪictsǡ there�y reducing the tensions arising fro� such conƪicts within 

�ndonesiaǯs di�erse societyǡ and also to guard national unity. �hrough its decisionsǡ 

the �ourt can �e percei�ed as an institution that oơers conƪict resolution 

and deli�ers �ustice to society. �onethelessǡ the �ourtǯs role is not without its 

challenges. �n the process of �a�ing decisionsǡ the �ourt �ay e�en inad�ertently 

e�acer�ate social conƪicts. �hile on the one handǡ the �ourtǯs decisions are in 

line with what should �e deter�ined legallyǡ they can ser�e as triggers for social 

conƪicts in �ndonesiaǯs di�erse society. �n this conte�tǡ the �ourt �ust a�oid any 

selfǦinterest and �aintain its independence. �his aligns with �arac�ǯs argu�ent 

that a �udge �ust reƪect the �eliefs of societyǡ e�en when those �eliefs are not 

his or her own �eliefs. �his is �ecause the �alues of the �onstitution �ay find 

e�pression in the �udgesǯ decisions as they are understood through the lens of 

the cultures and traditions of the population as it e�ol�es o�er ti�e.͟͟

33  Barak, “Foreword: A Judge.”
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